It can, of course, be argued that the ICSID clause was not the deterrent factor, and a mere agreement to arbitrate would have had the same effect. This argument, however, would not be very forceful. A private investment contract, containing an arbitration clause referring to ICSID would definitely be more effective than a general agreement to arbitrate, since a breach of an obligation to arbitrate under the Convention is a violation of an international treaty having serious repercussions at the international level. 10 Furthermore, no third world country (which is generally the state involved in such disputes) can afford to take such an obligation lightly, once it has ratified the convention and consented to submit the dispute to arbitration. Thus the statement cannot be dismissed perfunctorily, but nevertheless the question still remains: Is ICSID a success?
The question seems simple and deserving of a straight-forward answer. Yet this is not so. There are many extraneous factors that have to be considered.
A. Foreign Investment Climate
The first relevant issue is whether investment by foreign nationals continues to command the importance it did two decades ago. Many African and Latin American countries find negative consequences in private investment." They feel private investors make excessive profits without reciprocal benefits to the state. They therefore attempt to have complete control over the investment and regulate it stringently in order to eliminate the exploitation of the national economy by the investors. 12 The bargaining power between the parties has also changed. The private investors, confronted by newly independent states aware of their economic power, no longer dictate the investment terms in the same manner as in the past. The see-saw is gradually changing its position and especially in the case of extractive investments, the power to dictate terms lies with the states.' 3 Thus the climate for private investment is very different from what it was when ICSID was conceived.
by settling their difficulties in a mutually agreeable way. 
Id.
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B. Arbitration on Investment Disputes
The second issue to be considered is how often do states and private investors resort to arbitration as a method of dispute settlement? The concepts of arbitration vary from place to place.
14 The English Arbitration Act, until its latest amendment in 1979, insisted on judicial review even in international arbitration. 5 The civil law concept of arbitration does not allow judicial review except when it is against the accepted public order.' 6 Common law countries generally follow the English tradition and do not allow the arbitrators to decide as amiable compositeurs. 17 Civil law gives the parties the freedom of choice. As one knowledgable commentator has noted, attempts to unify arbitration law and practice "have not succeeded and are not likely to succeed within a measurable space of time. "' 8 Though arbitration remains a widely used method of settling investment disputes, it still has many disadvantages. Among the more important criticisms directed against arbitration, are the facts that it is both time consuming and expensive. The parties would prefer a more expeditious method of dispute settlement. The average period for an arbitration to be completed under ICSID, either by a final award or by settlement between the parties, is approximately three years.' 9 To the parties, and especially to the investor, three years is a long period, particularly. in cases where capital is paralyzed. Rather than freezing capital and submitting the dispute to arbitration, foreign investors may agree to a less favourable settlement. Similarly, the excessive expenditure involved in arbitration is another factor which pressures parties to arrive at an amicable settlement.
2 0 The arbitration clause will therefore be invariably included as a general safety device, but is resorted to by parties only when absolutely necessary.
Moreover there is a tendency, more predominant in recent times, to institutionalize in the contract itself mechanisms for change. Thus, the scope for disputes is reduced to some extent. 21 This is a realization of the fact that the bargaining power of the parties changes as circumstances change, and renegotiation of terms may become essential. Examples of such mechanisms are: Progresssive reduction of the concession areas; phase-in host country equity ownership; and Most-Favoured-Company and Most-Favoured-Country clauses. 22 These provisions have also played a role in reducing the number of disputes being referred to arbitration.
The disputes arising out of a spate of nationalizations, are now considerably less. A 1975 State Department study showed that of the 56 foreign investment disputes instituted before 1971, but unresolved by 1973, 71% involved nationalization. 23 Only 21 percent of disputes arising between 1971 and 1973 involved nationalization, and the remainder mainly dealt with the host state's concern for a greater share in the earnings or renegotiations.
2
Countries that continue to encourage private investment do so on the basis that it is in their best interest. There is now an increased sense of cooperation between the investor and the host state.
2 5 The bargaining powers are now often more equal. In the case of extractive investments, greater bargaining power is in the hands of the host states.
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Thus, the suspicious and reluctant welcome accorded to investors by host states in the past is gradually changing. The new trusting attitude also helps to reduce the number of arbitral disputes by encouraging settlement in an amicable manner.
Simpler methods are preferred (if the parties can arrive at an agreement) to the laborious process of arbitration. The process adopted in Lesotho's 1971 Maluti Diamond Agreement provided that disputes concerning "any expenditure sought to be deducted" would be referred to an appointed expert agreed upon by both parties, and the decision would be INT'L L. J. 51, 56-65 (1976 final and binding.
7 Although the question would not be as simple when the dispute involves a more complex legal issue, it does illustrate the general desire for a quick and effective remedy.
One major difficulty in an arbitration between a private investor and a state seems to be the process of getting the latter to enforce an award which is against its own interests. 2 A spirit of consent is essential if arbitration is to succeed as a method of dispute settlement. However, if this spirit of cooperation forms the relationship, then it is highly probable that the parties will arrive at a settlement rather than have their dispute arbitrated. On the other hand, if the state has decided not to cooperate, an award in favour of the investor is useless in the absence of an effective award enforcement process. The only effect of such an award is that it may be persuasive in eventually forcing the state to arrive at a settlement. Thus, once again, the private investor would resort to arbitration only as a last alternative, and on occasion, is even willing to settle for less favourable terms rather than take the dispute to arbitration. Arbitration is, therefore, regarded as a necessary evil since there is no other viable solution acceptable both to the developed as well as the developing countries.
With the general attitude toward private investment gradually changing while attitudes toward arbitration remain stagnant, the percentage of disputes being submitted to arbitration may decrease. These factors must also be taken into consideration in arriving at a conclusion about the success of ICSID.
C. Lack of Publicity
Another reason preventing the success of ICSID is that despite its long existence, ICSID still remains poorly publicized. A survey of major U.S. multinational corporations indicated that 15.8 percent of the respondents were familiar with ICSID. 29 Vol. 14:591 fact that the awards are kept confidential also adds to the 'mystique' of the institution. 3 1 In the Adriano Gardella SpA v. Government of Ivory Coast arbitration, the parties have refused to publish the award despite the fact that the delegate of Ivory Cost has expressed his satisfaction at the way the arbitrarion was conducted by ICSID.
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Extensive publicity and publication of the award would certainly help to convince potential investors of the availability of an effective method of dispute settlement.
D. Provisions of the Convention Affecting ICSID's Success
In addition to these three extraneous reasons, there are also other factors inherent in the convention rules which have probably contributed to its poor performance.
Article 42 -Applicable Law
Despite the fact that the rules were framed by some of the best legal minds in the world, they are sometimes vague and capable of being interpreted in various ways. This often leaves the parties in doubt as to the effect of the rules. Furthermore, since awards are often unpublished, there is no way for the parties to rely on precedents determining how rules are applied and interpreted. A classic illustration of such vagueness is one of the most important articles of the convention, Article 42. Article 42 states that in the absence of agreement between the parties as to the applicable law, "the law of the Contrasting State party to the dispute and such rules of international law as may be applicable" will apply.
3 3 Is international law to be applied whenever there is a conflict with the national laws? Is it to be applied when the national laws are silent on a particular issue? Or can it be applied whenever the arbitrator believes it is appropriate or applicable? The correct meaning can be fathomed by reading the documents of the legal committee preparing for the convention. But should parties to a dispute be required to wade through preparatory committee materials before they can conclude what the rules mean? After completing this task, what guarantees that the arbitrators are bound by the interpretation? In fact, just after the legal committee adopted the final form of this article, Mr. Tsai, the Chinese delegate, suggested that the wording may 6e slightly ambiguous and proposed an al-
The Convention provides that "[t]he Centre shall not publish the award without the consent of the parties." ICSID Convention, supra note 1, at art. 48(5).
"aSee ICSID, 15TH ANN. REP., supra note 1AA, at 33-34 (printing a chronology of the arbitration); see also 2 J. WALTER, THE INTERNATIONAL ARBrTRAL PROCESS 253-54 n.38 (1979)(quoting Mr. Konan of the Ivory Coast to the effect that the ICSIDI award was completely satisfactory).
ICSID Convention, supra note 1, at art. 42(1).
teration. 3 ' But he was overruled. Perhaps it was the only compromise acceptable to both sets of proponents, those who wished to include international law and those against the idea. Whatever the reason for the ambiguity, it definitely leaves the parties unsure as to what is the applicable law. 3 5
Article 25 -Jurisdiction
Another factor that increases the general vagueness in the convention rules is the lack of definition of the term "investment". The Centre is to be used specifically for disputes that arise directly out of an investment. 3 6 What was the framers' intention in limiting the jurisdiction of the Centre to disputes arising out of an "investment", and leaving the definition of the term "investment" to differing interpretations? Is there a conflict in the two attitudes? In the first draft of the convention, the dispute was not limited to investment disputes. 7 The Rules were framed for the resolution of disputes generally. Many delegates to the preliminary meetings expressed the need for a limitation on this general statement." The phrase "of a legal nature" was then added to clarify that commercial and political disputes would be kept out of the Centre's jurisdiction. 3 9 "Dispute" was also qualified by the term "arising directly out of an investment". 4 0 This was necessary to justify the connection to the World Bank. At the outset, the Centre was to have an administrative link to the Bank. After the qualifying terms were incorporated in a later draft, the administrative link to the Bank was discarded due to the vehement protest of many states who felt that if the connection was maintained, there might have been indirect pressure on them from the Bank to join the Centre. 1 Once this was dropped it was perhaps impossible to arrive at a consensus to do away with the investment qualification, on the grounds that the link being no more, it was not necessary to define the term 'dispute'. The term investment was undefined for two main reasons. First, defining the term would limit the scope of the convention and simultaneously raise unnecessary jurisdictional problems. 2 Second, the freedom is given to the parties to define the term investment in every contract which includes an arbitration clause. Thus if the states desire to define the term, they are free to do so individually. However, an attempt was made to define the term, but it was impossible to arrive at a consensus.
Therefore when the convention was conceived there was no conflict. The term 'dispute' was unqualified and there was no question then of defining any qualifying term. But later due to pressure from the states, the term 'dispute' was restricted, and the word 'investment' was left undefined because it was impossible to arrive at an acceptable definition and it was not inconsistent with the thinking of the directors. Although there appears to be a conflict in restricting the definition of dispute and leaving the meaning of investment open, it is a tremendous effort to please the member states in the hope that they will be persuaded to join the ICSID. Whatever the reason, the net result is that the parties are left in doubt as to the exact meaning of the term and they must take the trouble to define the term themselves. In such situations, the party with the higher bargaining power will succeed. This also defeats the purpose of the convention which is to give the parties a dispute settlement process where they would have equality. A better alternative would be to define the term, or at least to specify transactions that would definitely be out of Another point that is left to the discretion of the arbitrators is the clause in Article 26 which states that the contracting state may require, as a precondition to arbitration, that the private investor exhaust local administrative and judicial remedies.
4 4 There is nothing, however, on what effect this will have on the arbitration. Will the arbitration then be a review of the fairness of the process, or will it totally ignore the process if the investor is not satisfied with it? Questions like this will necessarily be asked by both the investor and the state. They are left totally unanswered since maximum freedom of choice is to be given to the parties. The main reason for giving the parties such immense freedom is that without this feature the states would never have agreed to join the convention.' 5 An issue worthy of consideration is whether it was essential to sacrifice the clarity of the convention for the sake of added membership. Initially, it was hoped that the Latin American countries would join the IC-SID. But despite all the concessions made, they have kept away en bloc and still show no sign of ratifying the convention. 6 Countries like India, Lebanon, Spain, Australia, and most of the oil-producing countries have also remained aloof. 47 From a superficial analysis it appears that countries which have a better bargaining position have chosen not to ratify the convention. Thus it would have been better to insist on maintaining the clarity of rules rather than trying to please every state. Those countries which were genuinely interested in encouraging foreign private investment still would have joined.
Consent, as an underlying factor of the convention, has been hailed as the strongest point of the rules. 4 But this factor seems to have been exaggerated to induce the states into joining ICSID. As a result, too much flexibility has defeated the purpose of the Centre in providing an efficient dispute settlement process.
Articles 53-55 -Enforcement of Awards
Another section of the convention which has been much discussed and praised is the enforcement section."' This section is definitely progressive and significant since it evidences a tendency towards cooperation in international law, and a gradual willingness to accept limitations on the doctrine of sovereignty. There is, however, a great deal of difference between idealistic jurisprudence and practical rules. The enforcement proceedings have not been tried on the touchstone of reality.
50 Awards have been given in only four cases, and little is known about these awards.
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The enforcement provisions would be more effective if the deterrent factors were stronger. ICSID being a prot~g6 of the World Bank should have been able to utilize the Bank's influence. But again this was not possible. An administrative link with the Bank was vehemently protested against, and necessarily deleted. 5 2 The most vehement protest came from India which later did not ratify the convention. 5 " ICSID is the only arbi- 
III. ICSID IN THE THIRD WORLD
Another factor contributing to the paucity of cases and to the general lack of efficacy of the Centre is that many important capital importing States have refused to join the Centre.
A. Latin America
None of the Latin American countries have ratified the convention." This is significant since a 1974 American State Department study showed that of the 143 foreign investment disputes registered between July, 1971 and July, 1973, 69 percent (84) were in Latin America.
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The basis of the Latin American countries' objection to the convention is the 'Calvo Clause'." The doctrine underlying the clause expounds the theory that no state should intervene in any way whatsoever in the affairs of another state.
7 This was the consequence of years of exploitation and intervention by colonialist states in the affairs of the third world nations.
5 8 It forbids any foreign state from interfering in the affairs of the Latin American states on the pretext of protecting its nationals. The doctrine also states that aliens should be given the same status as citizens. 59 It is evident that the purpose of the Convention, which is to provide a special centre for arbitration between states and aliens, is antithetical to the main philosophy of the Calvo Clause; it gives foreign investors a legal status different from that of the investors of the same nationality.
higher bargaining powers. Libya's reasons for not joining ICSID cannot be fathomed from the documents of the preparatory meeting of African nations held in Addis Ababa since the only comment of the two Libyan delegates was an opening remark that Libya would cooperate. 66 The reason, therefore, for its non-ratification of the convention must be found elsewhere. An interesting study in this case would be to consider the ad hoc arbitration between Texaco Overseas Petroleum Company (TOPCO) and Libya e 7 and hypothesize what the result would have been had the dispute been brought to the Centre.
In the arbitration between TOPCO and Libya, Libya claimed that there was neither any dispute nor any breach of contract between the Minister of Petroleum, and the company. 68 Libya therefore refused to participate in the arbitration, except for a memorandum submitted to the President of the International Court of Justice.
6 9 According to the provisions.of the contract if the parties could not agree on the constitution of a tribunal, the dispute would be appointed by the President of the International Court of Justice." 0 The company thus took the matter to the Court, and the President appointed Professor Ren6-Jean Depuy as the sole arbitrator. The arbitrator then proceeded to determine the dispute, and the final award was given on January 19, 1977.71 The arbitrator held Libya in breach of contract and ordered the state to perform its obligation under the agreement. the concession had contained the necessary arbitration clause, let us try to evaluate whether the award would have been significantly different. Libya would have denied the centre jurisdiction on the grounds that there was no dispute. However, under the ICSID rules a party cannot frustrate arbitral proceedings once consent is given. 73 Therefore, like in the TOPCO award, the arbitration would have gone on.
The makeup of the ICSID tribunal has changed many times. ICSID rules provide that in the case of a disagreement or inability to nominate the arbitrators, either of the parties may request the Chairman of ICSID to nominate the arbitrator. 74 In this case since the parties could not have agreed upon the nomination of the sole arbitrator, the Chairman would have been requested to form the tribunal by the Company. In the event of disagreement, ICSID provides for a three-man tribunal. 5 There TOPCO would have chosen its arbitrator. Libya would have been informed of their choice and if Libya still refused to nominate an arbitrator within 90 days after the dispatch of the notice of registration of the request, then the Chairman would nominate the arbitrator for Libya.
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It is therefore possible that Libya would have had some advanage under ICSID rules. Instead of a sole arbitrator rendering the award, the ICSID award would have been the result of the collective wisdom of the three arbitrators, among whom would have been included a member from the third world. When one compares the radically different reasonings and conclusions of the two sole arbitrators in the TOPCO and the British Petroleum cases, the impact of a broader representation on the tribunal is clearly foreseeable." In both cases the facts were identical. Yet one issue In the British-Petroleum (BP) case the arbitrator found that restitutio in integrum was not available as a remedy.
81 He determined that under Libyan law no conclusive opinion could be formed since the argument presented by the claimant was not sufficient to warrant such an opinion. But the surprising departure from Mr. Depuy's reasonings occurs when the arbitrator discusses the standing of the remedy under international law. He refers to most of the cases mentioned in the TOPCO case, and concludes that in none of these cases was such a remedy awarded. As a result, he concluded that restitutio in integrum was not supported by international case law and practice, and the only remedy available was damages.
8 Similarly Mr. Depuy decided in the TOPCO arbitration that despite the nationalization by Libya, the concession still remained binding on the parties.
8 4 The arbitrator in the BP case felt that nationalization terminates the concession.
8 5 In an ICSID tribunal, the fact that there would be three arbitrators could have been in Libya's favour.
Similarly in the TOPCO arbitration Mr. Depuy does not discuss the effect of Libya's default. The ICSID Convention on the other hand specifically provides that the "failure of a party to appear or to present his case shall not be deemed an admission of the other party's assertions."' This is the only 'Jus co ans' of the Centre's rules and cannot be altered even by the parties' agreement.
cerned, Libya would have been in a similar position even under the IC-SID rules. In the case of the procedural rules, ICSID arbitrators also have the power to decide any procedural issue not covered by the convention rules.' 8 Hence it is most likely that the ICSID tribunal would have followed a similar procedure where the convention rules were silent. In the area of applicable law, the agreement of the parties would be honoured in both the tribunals.
A difference could have arisen in the provisions of the award. It is likely that an ICSID tribunal would only grant monetary damages. It is equally likely that the counsel for TOPCO would have only asked for damages and not restitutio in integrum, since the Convention has a specific provision to enforce the pecuniary obligations of an award which are binding on every state. 8 9 Furthermore, even if the award was limited to monetary damages, Libya would have refused to comply with the award on the ground that the ICSID rules provide the doctrine of 'sovereignty' as a defence against execution. 9 0 In this respect, Libya would have been at a greater disadvantage since such a refusal would be considered a breach of treaty obligations, and Libya could not have disregarded the ICSID award with the same impunity as it did in the TOPCO award. 91 Thus in an ICSID tribunal, the only way Libya's interests woud have been better protected is that there would have been a three-man tribunal which may have involved more discussion among the arbitrators before the award was given. But from Libya's point of view, this must be an acceptable sacrifice to avoid the binding obligations of the enforcement provisions of the convention. The enforcement provisions appear to be the factors which keep Libya from joining the ICSID.
C. Summary
A general analysis of the viewpoints of the various countries discussed, and others like Spain, Lebanon, and Saudi Arabia supports three basic conclusions:
1. Most capital-importing states which have chosen to keep away from ICSID seem to be countries with superior bargaining powers in relation to private investors. 2. The countries are aware that ICSID membership may enhance their status in the eyes of private investors, but know that they have resources " ICSID Convention, supra note 1, at art. 44. 8O ICSID Convention, supra note 1, at art. 54.
90 ICSID Convention, supra note 1, at art. 55. See Report of the Executive Directors, supra note 41, at 1083. 9' Libya and TOPCO reached a post-award settlement on September 25, 1977. See von like oil and minerals which induce investors to do business with them even though they have not ratified the convention; and 3. Since joining ICSID is not essential for economic reasons, these countries will not join the Centre and take on burdensome obligations which they will then be compelled to fulfill.
To these third world countries, ICSID is a superfluous institution which they do not really need, and therefore, modifying ICSID rules in an attempt to persuade them to ratify the convention may be an exercise in futility. But the omission of these countries, as well as others, has produced a dilution of the Centre's potential.
IV. ALTERNATIVES TO ICSID
The Centre has definitely not failed. It has made slow and gradual progress. It was the unfounded optimism of the Bank Directors that paved the way for the feeling that the Centre has been a failure. Though ICSID started to function in 1966, the first dispute was registered in 1972,92 the next in 1974. 93 Since then nine disputes have been registered in the last seven years."' With more publicity and a few more satisfactory awards like the one in the dispute involving the Ivory Coast, more confidence will be engendered in the process.
A. Conciliation
One more point is relevant. Is there an alternative to the Centre? Would the Centre have been more successful if it had been created only as an institution for conciliation? Thus far there have been no disputes brought to the Centre for conciliation. Since the Centre is primarily for arbitration, it is rarely thought of as a center for conciliation. A conciliation centre would definitely have had a larger membership, because the controversial points, like the applicable law and the enforcement proceedings would have been absent. 5 There would have been more recourse to Choice of law questions are irrelevant to the conciliation process and furthermore, the parties are not bound by the settlement terms reached by the Conciliation Commission. As one commentator has noted, "Conciliators may recommend, arbitrators must decide. The Convention imposes a duty on parties to conciliation proceedings to 'give their most serious the Centre, for the dispute-settlement process of conciliation not binding. In statistical terms, the Centre would definitely have been more successful, but the question would arise whether the purpose of the Bank would have been fulfilled by a mere conciliation Centre. The purpose of the Centre is to improve the investment climate and to encourage private investment by giving investors an efficient and effective Centre to bring their disputes. 96 Would a conciliation Centre have effected this purpose? Arguably not. A conciliation, can by definition, be conducted if both parties take part in the entire procedure. The process cannot go forward without the cooperation of the state from the beginning to the end since the decision must be acceptable to both parties. In the three arbitral disputes with Jamaica that were brought to the Centre, conciliation would not have been possible in any of them because Jamaica refused to accept the jurisdiction of the Centre.
97 Thus a conciliation Centre would not provide the guarantee that an Arbitration Centre provides, and therefore the purpose of the directors would not be fulfilled by such institution.
B. Insurance
Another alternative to the Centre is an international insurance agency. 98 This would give the private investors the necessary guarantee that they would not lose the invested money as a result of the unilateral actions of the state. In turn private investors would be encouraged to invest more in developing countries. The purpose of the Bank would be satisfied here. An international insurance agency unlike the arbitration Centre, would be much more expensive, and the states would be unwilling to bear any expenses on this account. In arbitration, the cost of appointing and the fees paid to the arbitrators or conciliators is borne by the respective parties, and the cost accruing to the Centre is very slight. These are some of the changes that can be made to the present form. It may take some time before the Administrative Council can arrive at a consensus, but nevertheless it would definitely be worth pursuing.
The time to give up hope is not yet here. In international law, history will attest to the fact that 15 years is not long enough for a new idea to be accepted. ICSID is far from perfect, but it is certainly a big step forward in enhancing the climate for private foreign investments. Allowed more time, and the right type of encouragement the Centre may still live up to the dream that its creators envisaged. 
